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1. Voting has been characterized as ‘the right of rights’[1] and is considered by the Human

Rights Council as the most important political right to which persons with disabilities are

entitled.[2] Nevertheless, research shows that voters with disabilities continue to face

numerous statutory and procedural barriers to participating in elections, such as inaccessible

polling stations.[3] Contracting States to the European Convention on Human Rights (ECHR)

must remove these barriers to ensure full and effective participation of persons with

disabilities in elections. This case comment is on the recent Chamber judgment of Toplak and

Mrak v. Slovenia. I will primarily discuss the analysis of the European Court of Human Rights

(ECtHR or Strasbourg Court) of compliance by Slovenia with their positive obligation to take

appropriate measures to overcome barriers to participation in elections experienced by the

two applicants who were persons with disabilities. The focus lies on analysing the extent to

which the Court applied the UN Convention on the Rights of Persons with Disabilities

(CRPD) as an interpretative aid of the substantive rights and obligations in the ECHR in the

context of persons with disabilities.

2. International human rights law, mainly Article 29(a) CRPD include the right to vote of

persons with disabilities on an equal basis with others. This provision aims to guarantee not

only the de jure right to vote, but it also creates concrete positive obligations for State Parties to
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change discriminatory practices and laws and to promote respect for differences among

voters. Article 29(a) sets out the obligation of States Parties to provide accessibility in the

voting environment. States Parties are also required to adopt other substantive positive

measures to ensure the de facto realization of the right to vote by persons with disabilities,

including the obligation to provide reasonable accommodations to individual voters (Article 5)

and to apply universal design in the voting environment (Article 4). All these positive

measures aim to render participation in elections realizable for voters with disabilities.

3. The European Court of Human Rights (ECtHR or Strasbourg Court) has recognized the

importance of the CRPD as a global human rights instrument on disability rights, and its

relevance for interpreting substantive rights under the European Convention on Human

Rights (ECHR) in the context of disability.[4] The ECtHR applied the CRPD in the context of

voting for the first time in its judgment in Alajos Kiss v. Hungary.[5] In that case, the ECtHR

condemned the automatic disenfranchisement of persons with disabilities due to their

guardianship status. This was confirmed by the ECtHR in two other judgments: Gajcsi v.

Hungary[6] and Sándor Harmati v. Hungary.[7]  In its case-law on the right to vote, however,

the Court had not ruled on States Parties’ other obligations unrelated to guardianship. The

first time this occurred was in the recent Chamber judgment of Toplak and Mrak v. Slovenia.[8]

4. In Toplak, the ECtHR ruled on issues relating to the accessibility of the voting environment,

and the right to equal participation of persons with disabilities in elections. Both applicants in

the case had physical impairments and used electric wheelchairs for mobility. The applicants

alleged a lack of adequate measures to allow them to vote in the 2015 national referendum and

the 2019 elections to the European Parliament (EP), as well as a lack of effective remedies in

this regard. The applicants’ complaints relating to accessibility included inaccessible polling

stations for wheelchair users and inaccessible voting materials to vote secretly and

independently. These barriers hindered the right of the applicants to vote on an equal basis

with others. The applicants’ complaints were examined by the Court under Article 1 of

Protocol No. 12 (general prohibition of discrimination) to the ECHR (as regards the 2015

referendum) and Article 14 ECHR (prohibition of discrimination), in conjunction with Article

3 of Protocol No. 1 (right to free elections) (as regards the 2019 EP elections). The Court found

no violation of any of these provisions of the ECHR with respect to both applicants.

5. In its judgment, the ECtHR applied relevant principles developed in its case-law. It

reiterated that the prohibition of discrimination under Article 14 ECHR is violated, among

others, ‘when States without an objective and reasonable justification fail to treat differently

people whose situations are significantly different.’ (para. 111) The Court observed that a

certain threshold is required to find that the difference in circumstances is significant.[9] It

noted that for this threshold to be reached ‘a measure must produce a particularly prejudicial
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impact on certain persons as a result of a protected ground, attaching to their situation and in

light of the ground of discrimination invoked.’ (para. 111). The Court found that domestic

legislation ensured the free expression of opinion of the applicants in elections, as required by

Article 3 of Protocol No. 1 to the ECHR. It therefore considered that the question was not one

of direct discrimination by way of unjustified differentiation but rather of the compliance of

the State with its positive obligation to take steps to enable the applicants to vote on an equal

basis with others. The Court reiterated that the effective enjoyment of the substantive rights

under the ECHR by persons with disabilities may require the implementation of various

positive measures by the State.[10] This interpretation of the Court is important to understand

how negative and positive obligations of States overlap in practice, and particularly in the

context of the right of persons with disabilities to vote.

6. The Court also recalled that States enjoy a margin of appreciation in assessing the needs of

voters with disabilities and the means to provide them with ‘adequate access to polling

stations within the context of the allocation of limited State resources.’ (para. 119).

Furthermore, the Court noted that providing accessibility of polling stations ‘may take time’.

(para.121) In the meantime, according to the Court, national authorities must act with due

diligence to ensure that persons with disabilities can vote. In Toplak, the Court held that

national authorities responded promptly and constructively to the applicants’ request that

their respective polling stations be rendered accessible. The Court observed that both

applicants were able to vote in elections because national authorities equipped with ramps the

applicants’ polling stations on election day as it was requested by them. The Court argued that

although other adaptations to the voting materials were not made in advance, the applicants

could be assisted by a companion to vote. In the Court’s view, any of the accessibility problems

encountered by the applicants in elections produced a particular prejudicial impact on them

and was such as to had reached the threshold of discrimination.

7. The ECtHR referred separately to the circumstances of the first applicant who requested to

use a voting machine to vote in the 2019 EP elections because he could not hold a pen to mark

his ballot paper. The Court found that the use of voting machines was terminated following a

legal reform to the Elections Act in 2017. Consequently, the applicant could not be provided

with a voting machine during the 2019 EP elections. The Court considered, however, that the

applicant could have voted either in person at his polling station, by post or at his home as

established in the domestic electoral law. If the applicant had attempted to vote in person,

personal support to help him to vote would have been a reasonable accommodation in the

Court’s view. In such a case, the voting assistant was obliged to respect the secrecy of the

voting under the electoral law. The Court therefore held that providing personal support to

help the first applicant to vote was in compliance with the international standards, and
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particularly Article 29 CRPD.

8. At this level, the Court recalled that the CRPD is a relevant interpretative guide of the rights

of persons with disabilities. Article 29(a) CRPD explicitly requires States Parties to ensure

accessible voting procedures, materials, and polling stations. It also provides that assistive and

new technologies are one of the means to ensure the right of persons with disabilities to vote.

Furthermore, the CRPD Committee in its General Comment on Article 9 (addressing the

obligation to provide accessibility) argued that non-compliance with the obligation to provide

accessibility in the context of public premises and services is a form of disability

discrimination.[11] Nevertheless, in practice, the Court did not apply the CRPD as an

interpretative aid of the European legal framework regulating the right to vote in the context

of persons with disabilities in Toplak.

9. The Court did not interpret the difference between the obligation to provide accessibility

and the duty to make reasonable accommodations under the relevant provisions of the ECHR

in accordance with Article 29(a) CRPD and related provisions, namely Articles 9

(accessibility) and Article 5 CRPD (addressing the right to reasonable accommodation). Such a

difference was a relevant matter in Toplak. Pursuant to Articles 9 and 29(a) CRPD, the

respondent State has the duty to provide accessibility (ex ante duty) before receiving the

applicants’ request to enter their polling stations.[12] This is an unconditional obligation of

the State.[13] Moreover, the right to accessibility is a precondition for persons with disabilities

to participate in elections, which is not expressly recognized in the ECHR. Nevertheless, the

Court did not systematically interpret the accessibility standard set by the CRPD as a

necessary element of the right of the applicants to vote under Article 3 of Protocol No. 1 and

the right to be free from discrimination under Articles 14 and 1 of Protocol No. 12 to the ECHR

despite applying these provisions to the situation of persons with disabilities. Consequently,

the applicants did not have the opportunity to call Slovenia to account for their actions

concerning the relevant provisions of the ECHR in light with Articles 9 and 29(a) CRPD.

10. The Court centred its analysis in the respondent State’s compliance with Articles 14 and 1

of Protocol No. 12 to the ECHR and Article 3 of Protocol No. 1 to the ECHR read in accordance

with Article 5 CRPD (reasonable accommodations). This analysis, however, did not

substantially follow the criteria articulated by the CRPD Committee in this regard.[14] The

Committee has observed that reasonable accommodations must be ‘negotiated’ with persons

with disabilities and not determined exclusively by States Parties.[15] Furthermore, the

Committee has cautioned that accommodations are distinct from other forms of assistance

that persons with disabilities may require.[16] This includes live or technological voting

assistance to help voters with disabilities to vote under Article 29(a)(iii) CRPD. In Toplak, the

Court did not engage with these international standards. It found the measures adopted by the
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respondent State, namely installing ramps at the entrance of the applicants’ polling stations on

election day and providing them with personal support to vote as reasonable accommodations

in compliance with the ECHR. In the Court’s view, these ‘accommodations’ detracted the

respondent State from its obligation to ensure accessibility in the voting environment in

advance.

11. In reaching its conclusion, the Court argued that since the ECHR is a system for the

protection of human rights, it had to pay attention to the consensus among Contracting States

regarding the standards to be achieved.[17] The Court found that there was no indication of a

consensus regarding the use of voting machines as a requirement for the effective exercise of

the right to vote by persons with disabilities. The ECtHR also noted that the use of assistive

technologies in elections ‘no doubt requires significant financial investment’, as well as that

the operation of voting machines ‘poses potential problems for the secrecy of the voting

procedure.’ (para. 128) These statements were, however, not demonstrated by the Court.

Indeed, the Court did not engage with existing relevant research that shows that current

application of assistive technology to promote greater accessibility for voters with disabilities

occurs either through easily understandable and affordable products, or more complex and

expensive devices and systems.[18] The Court thus restricted its assessment to a seemingly

lack of consensus among Contracting States regarding the provision of assistive devices to be

used by voters with disabilities to help them vote. As a result, the Court did not make the

connection between the obligation to provide voters with disabilities with assistive technology

and the specific question of the right of the first applicant to be enabled to vote in the way he

wanted (i.e., voting secretly and independently) under the relevant provisions of the ECHR in

light with Article 29(a)(iii) CRPD. In the Court’s view, the respondent State did not fail to

strike a fair balance between the protection of the interests of the community and respect for

the rights of the applicant under the ECHR.

12. Overall, in Toplak, the Court did not hold that the failure to ensure accessibility in the

voting environment is a disability-based discrimination in violation of Article 1 of Protocol No.

12 to the ECHR and Article 14 ECHR, in conjunction with Article 3 of Protocol No. 1 to the

ECHR. This stands in contrast with its earlier decisions on Article 14 ECHR read in accordance

with the right to reasonable accommodation as established in Articles 2 and 5 CRPD.[19] In

Toplak, the Court did not provide Contracting States with clear guidance on how to fulfil their

positive obligations regarding the right of persons with disabilities to vote under the ECHR,

and particularly their obligation to provide accessibility in the voting environment. As a result,

applicants have fewer opportunities to call Contracting States to account for their actions

concerning Article 3 of Protocol No. 1 to the ECHR, in light with the CRPD.
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