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1. Disability-based discrimination in matters related to family and parenthood is pervasive,

and is often based on entrenched stereotypes concerning the perceived inability of parents

with disabilities to care for their children. Article 23 of the United Nations Convention on the

Rights of Persons with Disabilities (CRPD or UN Convention) requires States Parties to take

effective and appropriate measures to eliminate such discrimination. On the whole, the CRPD

endorses the ‘paradigm shift’ from the outdated medical model of disability – which perceives

of the inability of people with disabilities to participate in society as the ‘inevitable result of

their own impairment rather than as a consequence of any disabling and discriminatory

barriers in society’[1] – to the ‘social-contextual model’[2] of disability. This version of the

social model views disability as an interaction between persons with impairments and

widespread barriers in society (physical barriers, as well as legal and attitudinal barriers,

among others).

2. The European Court of Human Rights (ECtHR or Strasbourg Court) has consistently ruled

that the European Convention on Human Rights (ECHR) is a living instrument that ‘must be

interpreted in the light of present-day conditions’.[3] In that regard, the Strasbourg Court pays

attention to the ‘consensus and common values emerging from the practices of European

States and specialised international instruments’, as well as ‘the evolution of norms and
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principles in international law’.[4] Since the entry into force of the CRPD, there have been

‘growing synergies’[5] between the Strasbourg Court’s jurisprudence and the norms in the UN

Convention, particularly with regard to the right to non-discrimination. The ECtHR has

affirmed that it views the CRPD as embracing ‘a European and worldwide consensus on the

need to protect people with disabilities from discriminatory treatment’.[6] Following Glor v.

Switzerland,[7] in which the ECtHR stated that national authorities have a considerably

reduced margin of appreciation with regard to disability discrimination,[8] in Alajos Kiss v.

Hungary[9] the Strasbourg Court outlined its standard of ‘strict scrutiny’ in the context of

disability, linking it to the ‘considerable discrimination’ which individuals with (certain types

of) disabilities – psychosocial (mental) disabilities – have encountered in the past.[10]

3. In the recent Chamber judgment of Cînța v. Romania,[11] the ECtHR put into practice its

standard of strict scrutiny, when it addressed the sensitive issue of the withdrawal of parental

rights from a biological parent with a psychosocial disability (‘mental illness’) during divorce

and custody proceedings. In that case, the Court held that there had been a violation of

Articles 8 and 14 ECHR (on the rights to respect for private and family life, and non-

discrimination, respectively) in the context of court-ordered restrictions related to the contact

that the applicant, Marcel Dan Cînța, was allowed to have with his four-year old daughter.

4. The case before the ECtHR originated in a domestic court decision, and a subsequent

appeal by the applicant of that decision, which restricted contact between the applicant and

his daughter, only allowing him to see her two evenings per week in a public place and in the

presence of his wife. The relevant domestic courts’ decisions were based partly on medical

evidence demonstrating that the applicant had a psychosocial disability, as well as on

statements from the applicant’s wife alleging his inability to take care of their child. The

domestic courts also based their decisions on the testimony of the mother of the applicant’s

wife, who complained that he had been physically and psychologically aggressive towards his

wife on account of his condition, and on his daughter’s allegations of certain ‘negative

behaviour’ on the part of her father.[12]

5. With regard to the breach of Article 8 ECHR, the Strasbourg Court accepted that it was

common ground between the parties that there was an interference with the applicant’s right

to respect for his family life pursuant to Article 8(1) ECHR. The Court also accepted that the

domestic courts’ decisions were taken in accordance with the law and pursued a legitimate

aim, namely the protection of the rights of others, which called for the protection of the child’s

best interests. The essential question for the Court to determine was whether the interference

was ‘necessary in a democratic society’ under Article 8(2) ECHR. In its examination of the

complaint raised under Article 8, the Strasbourg Court ruled that there was nothing in the

domestic courts’ decisions that indicated the risk that the applicant supposedly posed for his
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child; nor was there a genuine assessment of the allegations that he had exhibited negative

behaviour towards his daughter.[13] Moreover, the Court ruled that it could not find any

elements in the domestic courts’ decisions that would explain how those courts had

established or assessed the child’s best interests, including in setting the contact schedule, in

light of the fact that the relationship between the applicant and his wife remained tense.[14]

The Court also observed that no alternative means of maintaining family ties had been

explored by the domestic authorities, such as supervised contact sessions involving the child-

protection authority.[15] This demonstrates the importance placed by the ECtHR on the

adoption of positive measures on the part of Contracting States, as also emphasised in the

previous case of S.S. v. Slovenia.[16]

6. In Cînța, the ECtHR ruled that reliance on the applicant’s mental illness as a relevant factor

in the decision-making process ‘was not accompanied by a genuine domestic assessment of

his current situation’.[17] Thus, the ECtHR held that it could not but conclude that ‘the

applicant was perceived as a threat because of his mental illness without further consideration

to the concrete circumstances of the case and the family situation’.[18] On this point, the

Court distinguished the circumstances of the case from those in S.S. v. Slovenia, where the

Court had previously found that the withdrawal of the applicant’s parental rights had not been

based on her psychiatric diagnosis, but on her consequent inability to take care of her child. By

contrast, in Cînța, the ECtHR took into account the fact that the domestic courts had been

presented with evidence that the applicant had not suffered ‘any episode of psychiatric

decompensation caused by his mental illness in the recent past’.[19] The ECtHR also ruled

that the lack of expert reports concerning the applicant’s ‘mental condition’ at the time that

the domestic courts examined his action substantially ‘limited the factual assessment of his

caring skills, vulnerability and mental state at the material time’.[20]

7. In finding a violation of Article 8 ECHR and in reflecting on the balancing of interests in the

case, the Strasbourg Court focused on the absence of safeguards in the decision‑making

processes at the domestic level. The Court ruled that the domestic decisions did not ‘ensure

that the applicant’s current state of health was properly assessed and that all views and

interests were duly taken into account’.[21] In that light, it is not surprising that a breach of

Article 8 was established, particularly given findings of a breach of Article 8 in previous case

law that touched upon similar issues.[22]

8. What is novel in this judgment is the finding of a breach of Article 14 ECHR, in conjunction

with Article 8 – given the Court’s dismissal of Article 14 claims in its previous case law on

similar matters[23] – and the attendant reversal of the burden of proof. As is well established,

Article 14 affords protection against differential treatment, without an objective and

reasonable justification – that is, if it does not pursue a legitimate aim or if a ‘reasonable
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relationship of proportionality’ cannot be established between the means employed and the

aim sought to be realised. In spite of the Government’s argument that the domestic courts had

not treated the applicant differently from any other person, including his wife (who also had a

psychosocial disability in the past, although not at the time of the relevant proceedings),[24]

the Court agreed with the applicant. The latter had argued that he had been placed in a less

favourable situation than a person without a mental illness on account of his condition and

was considered to represent an inherent danger to his child, without any assessment of the

evolution of his illness or its symptoms.

9. Having established that the applicant had made out a prima facie case of discrimination, the

Court went on to reverse the burden of proof,[25] and to determine whether the differential

treatment was justified. In that regard, the Strasbourg Court noted that although the

applicant’s mental illness was not the only element taken into account by the domestic courts,

it was present at all stages of the decision-making process.[26] The ECtHR therefore

concluded that the applicant’s mental illness was a ‘decisive factor’ leading to the decision to

limit his contact with his daughter[27] – a threshold used in other case law.[28]  The Court

reiterated its finding that the domestic courts had not properly assessed the applicant’s mental

health in restricting his contact with his daughter, and therefore held that the respondent State

had not put forward convincing reasons such as to rebut the presumption of discrimination

against the applicant on the ground of his disability.[29]

10. Notably, the finding of discrimination within the Strasbourg Court was not unanimous,

and was subject to a statement of dissent by Judges Mourou-Vikström and Ravarani, who

deemed that there were insufficient elements present in the case to conclude that there had

been discrimination.[30] In this light, one must at least question whether the ECtHR may have

merged consideration of whether a prima facie case of discrimination had been established

with application of the objective justification test, a trend identified in the Strasbourg Court’s

jurisprudence by Arnardóttir.[31]

11. It is furthermore apt to reflect on the influence that the CRPD played in the Strasbourg

Court’s finding of discrimination in Cînța. The Court noted that the CRPD, to which the

respondent State is a Party, ‘recognises all individuals with disabilities as full subjects of rights

and as rights holders’.[32] In finding a violation of the ECtHR’s non-discrimination norm, the

Strasbourg Court noted that ‘the international community has consistently strived for better

and more coherent protection for the rights of persons with mental illness and mental

disabilities’.[33] Moreover, the Court expressly took into account the international standards

and recommendations cited earlier in its judgment, and gave consideration to important

human rights norms underlying the principles of equality and non-discrimination, including

respect for dignity and equal opportunities for persons with psychosocial disabilities. The
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ECtHR also cited the CRPD extensively in the context of relevant international law, and

mentioned the recent General Comment No. 6 (on equality and non-discrimination) of the

UN Committee on the Rights of Persons with Disabilities (CRPD Committee).[34] Moreover,

for the first time, the ECtHR referred[35] explicitly to the CRPD’s human rights model of

disability – which recognises that disability is a social construct and that impairments must

not be taken as a legitimate ground for the denial or restriction of human rights[36] – and to

its model of inclusive equality, which embraces (among others) a recognition dimension, to

combat stereotyping of people with disabilities.[37]

12. The CRPD therefore arguably played a key role in the Court’s finding of discrimination in

the case. Furthermore, certain elements of the Cînța judgment reflect the UN Convention’s

tenets, including Article 23(4) CRPD, which was mentioned by the ECtHR. That Article

provides that ‘in no case shall a child be separated from parents on the basis of a disability of

either the child or one or both of the parents’. In that connection, the ECtHR ruled that the fact

that the applicant’s mental health featured in the courts’ assessment did not, in itself, raise an

issue under Article 14 ECHR. However, it held that relying on mental illness as the decisive

element – or even as one element among others – may amount to discrimination when, in the

specific circumstances of the case, the mental illness does not have a bearing on the

individual’s ability to take care of their child.[38] The Court’s decision in this regard differs

from its previous pronouncement in S.S. v. Slovenia, where the claim under Article 14 ECHR

was rejected as manifestly ill-founded on the basis that there was a ‘lack of any indication in

the present case that the applicant was divested of her parental rights on the sole basis of her

mental health diagnosis’.[39]

13. In Cînța, the Strasbourg Court also laid emphasis on the adoption by Contracting States of

positive steps in assisting applicants with disabilities to maintain personal and family ties with

their children. In that connection, the ECtHR stated that it was ‘of particular relevance’ that

‘mentally-ill persons must receive appropriate assistance from the State in the performance of

their child‑rearing responsibilities’.[40] This finding is in line with Article 23(2) CRPD, which

requires States Parties to render ‘appropriate assistance’ to persons with disabilities in the

performance of their child-rearing responsibilities. Moreover, it reflects the approach adopted

by the Court in previous cases, such as S.H. v. Italy[41] and S.S. v. Slovenia. As pointed out in

the Concurring Opinion of Ad Hoc Judge Zalar (joined by Judge Motoc) in S.S. v. Slovenia, this

approach by the ECtHR ‘is a well-established standard in the case-law regarding cases of

serious interference in the family life of vulnerable parents’.[42]

14. Furthermore, the Strasbourg Court’s assessment in Cînța was, as in all child-related cases,

guided by the child’s best interests, which is in accordance with Article 23(4) CRPD, pursuant

to which States Parties must ensure that a child shall not be separated from his or her parents
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against their will, except when competent authorities subject to judicial review determine, in

accordance with applicable law and procedures, that such separation is necessary for the best

interests of the child.

15. Notably, in contrast to the CRPD, which adopts an empowering approach to disability,[43]

the Strasbourg Court once again[44] invoked the language of vulnerability to justify ‘special

consideration’ for the rights of ‘mentally-ill persons’.[45] Peroni and Timmer rightly argue that

the ECtHR’s use of the concept of ‘group vulnerability’ addresses and redresses different

aspects of inequality in a more substantive manner.[46] Other authors even argue that

‘vulnerability reasoning provides an avenue for engaging with the susceptibility of disabled

persons to discrimination and stigmatization’,[47] and that such ‘engagement makes plain

that, to avoid stereotyped reasoning, parental adequacy must be judged not by the fact that a

parent belongs to the class of persons with a mental disability, but by the actual performance

of individual disabled parents on a case-by-case basis’.[48] While it is certainly true that

vulnerability analysis has increased protection in individual disability cases under the ECHR,

and the Court has even invoked the idea of group vulnerability to read positive obligations

into ECHR rights,[49] the use of language based on the perceived inherent vulnerability of

individuals with disabilities themselves is arguably not compliant with the CRPD’s social-

contextual model of disability and runs the risk of further stigmatisation of those

individuals.[50]

16. On the whole, however, the judgment in Cînța v. Romania is positive in its outcome. The

withdrawal of parental rights has been described as ‘an extreme measure, running counter to

the right of biological parents and children to enjoy a family life together’.[51] In the case of

individuals with disabilities, parental rights are all too often denied or limited. Thus, although

the Strasbourg Court’s construction of the finding of discrimination has been called into

question by the dissenting judges in the case itself, the ruling sends out a strong signal

towards domestic authorities that disability-based discrimination in the sphere of family and

private life is contrary to the ECHR.
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